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Searching

The database can be searched by year, subject, citation, title
of case/legislation, by words or phrases, or by using search
operators. JustisOne will search for case law and legislation, and

make suggestions as you type.

For searches by title, you can also use common names for cases
and abbreviations for legislation. When you search by citation, it
does not need to be syntactically perfect. You can search by neutral

citations as well as major and specialist report series citations.

For subject searches, the main branches of law can be used such
as negligence, as well as more specific terms, from duty of care, to
discriminatory working practice. You can combine subject terms,
such as negligence and discrimination, to search for documents

relating to both terms.

If you want to search for a phrase, enclose it in double quotation
marks e.g. “course of conduct”. For more information on search

operators see below.

Search Operators

Boolean operators allow you to be more specific in your searching.
Operators for combining or excluding terms are and, or and not.
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An example: “duty of care” AND “discrimination”

To search a year, use year[<date] for before the date, [>date] for
after the date. You can also use the advanced search form to search
ayear range.

An example: “duty of care” AND “discrimination” year[< 2005]

The proximity operator is W/number. This allows you to search for
a term within a certain number of words ie. reposess W/10 house
will return any results where house appears within 10 words either

side of reposess.

The asterisk operator (*) will help you search for varients of a word

i.e child* will search for child, children and childhood.

View more information at: www.justis.com/boolean
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Search results

As shown in the screenshot below, each search result has a profile F”ter your resuy |tS
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the number of times a case has been subsequently cited, court and 1.Sort results 0 by relevance, title, year or court.
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The blue icon indicates whether the full-text is available Q You
can see a full list of citations for a case by clicking on the court. e 3. Filter by Jurisdiction using the short-cut menu.
Results are ordered by relevance by default. Relevance ranking takes
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and level of court a case has reached. This ensures you get leading

authorities at the top.

v

stack v dowden 0

All Results 198 ~ | Relevance~ W Categories~ @ Jurisdiction ~

I Full Text Clear €« 1/20 >

Stack v Dowden 2007

tack v Dowden 2007
Praperty snd Conveyancing  Banking  Mortgage el Ko
Treatments » 12 posiive 7 negative Q [ 7 Sroparty and Canveysncing | Banking  Mortgage
Stack v Dowden 2005 i o6
The search is to ascertain the parties’ shared intentions, actual, inferred or imputed, with
Equity and Trust || Banking | Types of Trust their whole course of conduct in relation to it
T B
— 163 Citing Cases ¥ Citations & Reports & || [ Full Text &
Jones v Kemott 2011 ==
Property and Conveyancing || Ancilary Relief || Ownership of Property
Treatments > 7 posilive 1 negative i
Laskar v Laskar 2008 Court of Appeal (Givil Division) 24
Property and Conveyancing || Property Market | Purchase of Property
- B
|
S
Slark . dlyl.\.den o :.- _
All Results 198 + |F Reley Citations . .Z\ear €« 1/20 S
Fowler v Barron 2008 | |
Property snd Conveysncing || Banking | Evidence Stack v Dowden 2007 Official Judgment
|
- | Neutral Gitation [2007] UKHL 17 Stack v Dowden 2
reatments al 1 negative Property and Conveyancing | Ba| House of Lords
) T 12 positive | Reported in B Fropery end Conveyancing | Banking
(2] WebstenyWebslen g | The Times Law Reports 26/04/2007 Times Law Reports |
Help Intelectus| Property | Patent| Atematve Disputs Stack v Dowden 2005 All England Direct Law Reports (Dige [2007] All ER D 208 Apr | 6
= | - h The search is to ascertain th
13 Tre Equity and Trust| Banking| | Tynd  All England Law Reports [2007] 2 All ER 929 their whole course of conduc
Report B
eport Bug % Law Reports [2007] 2 AC 432 [
- Hollmany howes 2007 | Weekly Law Reports [2007] 2 WLR 831 | 163 Giting Cases 3 || Gitat

Settings oy

Gibson v Hm Revenue and Customs Pi

Jones v Kemott 2011
Property and Conveyancing | An{

nis > 7 positive

Laskar v Laskar 2008

Wills & Trusts Law Reports
Family Law Reports
International Trusts and Estates Law ...

Family Court Reports

Property and Conveyancing  Prapery Market| Purchase of Propeny |

W v M (Tolata Proceedings: Anonymity) 2012

[2007] WTLR 1053
[2007] 1 FLR 1858
9 ITELR 815

[2007] 2 Fam CR 280

tal (Civil Division

N ]
115

Y]
/&




Layout of a case

Q

Search

This is an overview of how a case is displayed on JustisOne.
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Key Passages

The displayed quotes are the most frequently cited passages
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and link directly to the case on numerous third-party sources.
See page 20 for further details.

Read Mode & PDF
View the case full screen in Read Mode. To view the offical
court judgment or law report, click PDF where available.

Download
Download the judgment (PDF) and lists of related cases.

Precedent Map

The Precedent Map is an interactive diagram of how this case
is connected to all of its related authorities. See page 18 for
further details.

1 Multiple View = 88 All Open Documents = € =

(H) (1

G & Download v 2 Precedent Map

(G

" Read Mode

@ € Results

Documents

& SF= stack v Dowden 2007
History

/1) House of Lords ~

(E)

The Times Law Reports

Overview (Cited Cases Cited Legislation  Citing Cases) Categories Judgment Citations & Sources

VNI SRR 2 (A PDF

Stack v Dowden [2007] UKHL 17, [2007] 2 AC 432

66

The search is to ascertain the parties' shared intentions, actual, inferred or imputed, with
B respect to the property in the light of their whole course of conduct in relation to it.

Lord Hoffmann

My Lords,

1 | have had the advantage of reading in draft the opinion of my noble and learned friend
Baroness Hale of Richmond, and for the reasons she gives | too would dismiss the
appeal.

Highlight all quoted passages

Lord Hope of Craighead

My Lords,

2 As my noble and learned friend Baroness Hale of Richmond whose speech | have had
the privilege of reading in draft indicates, this case is about the property rights of a
9 cohabiting couple in a house which they occupied together as their home until the
Help breakdown of their relationship. They have an obvious interest in the determination of
o their respective property rights in such a valuable asset. But the issue between them is a
LS matter of general public interest too. It has become an increasingly pressing social
Report Bug problem, as house prices rise and more and more people are living together without
getting married or entering into a civil partnership. The situation is complicated by the fact
# that there is no single, or paradigm, set of circumstances. The only feature which these
Settings cases have in common is that the problem has not been solved by legislation. The
legislation which enables the court to reallocate beneficial interests in the home and other
® assets following a divorce does not apply to cohabiting couples. Otherwise
Sign Out
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Key passages

The key passages tool shows you the most cited passages of a 1. See the most cited passage(s) of a judgment highlighted in

judgment, shown in the screenshot below. These are a reflection the analysis panel. Q

of what has been considered by other judges to be the most

important parts of the judgment since it was handed down. The 2. Click Highlight all quoted passages G to see every

key passages update over time according to subsequent sentence of the judgment that has been subsequently

decisions, reflecting the dynamic nature of the common law. quoted in a later case. The shade of highlighting will depend
on how often the sentence has been cited - the darker the

This tool also enables you to see every sentence that has been highlight, the more times that section of the text has been cited.

subsequently cited, making it easy to find related cases on specific
points of law in the text. 3. Click on a highlighted sentence e to see which judgments
have cited that section, and where in the judgment you can find

the reference.

4.1f you click on either the case or paragraph number in the
pop-up list, you will go directly to that subsequent judgment

or relevant passage.
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parties and taking account of allconduct which throws light on the question what
‘ ‘ shares were intended.”
The search is to ascertain the parties' shared intentions, actual, inferred or imputed, with That may be the preferable way of expressing what is essentially the same thought, for
respect to the property in the light of their whole course of conduct in relation to it. two reasons. First, it emphasises that the search is still for the result which reflects what
0 the parties must, in the light of their conduct, be taken to have intended. Second,
therefore, it does not enable the court to abandon that search in favour of the result which
e L o — felcatirtitseificonsidersifair For the court to impose its own view of what is fair upon the
Quoted in: situation in which the parties find themselves would be to return to the days before Pettitt

v Pettitt [1970] AC 777 without even the fig leaf of section 17 of the 1882 Act.
« Flynnv Reid ' [75]

Royal Court (Jersey) Furthermore, although the parties' intentions may change over the course of time,
\_producing what my noble and learned friend, Lord Hoffmann, referred to in the course of
argument as an "ambulatory" constructive trust, at any one time their interests must be

the same for all purposes. They cannot at one and the same time intend, for example, a

Il

Jones v Kemott = [17]
Chancery Division

« Jones v Kernott - [14] joint tenancy with survivorship should one of them die while they are still together, a
9 Supreme Court (England) | tenancy in common in equal shares should they separate on amicable terms after the
Help children have grown up, and a tenancy in common in unequal shares should they

separate on acrimonious terms while the children are still with them.

£ 1 3

63  We are not in this case concerned with the first hurdle. There is undoubtedly an argument
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for saying, as did the Law Commission in Sharing Homes (2002, op cit, para 4.23) that
# the observations, which were strictly obiter dicta, of Lord Bridge of Harwich in Lloyd's
Bank plc v Rosset [1991] 1 AC 107 have set that hurdle rather too high in certain
respects. But that does not concern us now. It is common ground that a conveyance into
C3 joint names is sufficient, at least in the vast majority of cases, to surmount the first hurdle.
The auestion is whether. that hurdle surmounted. the anoroach to auantification should
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Multiple view

Multiple View enables you to see multiple documents (cases or
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judgment in a way which we would not read it. It matters not which reading is correct. It
does matter that any confusion is resolved.

It was also accepted that the parties' common intentions might change over time,
producing what Lord Hoffmann referred to in the course of argument as an "ambulatory’
constructive trust": Lady Hale, at para 62. An example, given in para 70, was where one
party had financed or constructed an extension or major improvement to the property, so
that what they had now was different from what they had first acquired. But of course
there are other examples. The principal question in this case is whether this is one.

At its simplest the principle in Stack v Dowden is that a "common intention" trust, for the
cohabitants' home to belong to them jointly in equity as well as on the proprietorship
register, is the default option in joint names cases. The trust can be classified as a
constructive trust, but it is not at odds with the parties' legal ownership. Beneficial
ownership mirrors legal ownership. What it is at odds with is the presumption of a
resulting trust.

In an interesting article by Simon Gardner and Katherine Davidson, "The Future of Stack
v Dowden" (2011) 127 LQR 13, 15, the authors express the hope that the Supreme
Court will "make clear that constructive trusts of family homes are governed by a single
regime, dispelling any impression that different rules apply to ‘joint names' and 'single
name' cases". At a high level of generality, there is of course a single regime: the law of
trusts (this is the second of Mustill LJ's propositions in Grant v Edwards [1986] Ch 638,
651). To the extent that we recognise that a "common intention" trust is of central
importance to "joint names" as well as "single names" cases, we are going some way to
meet that hope. Nevertheless it is important to point out that the starting point for
analysis is different in the two situations. That is so even though it may be necessary to
enquire into the varied circumstances and reasons why a house or flat has been

Judgment
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which have to be met if they are to live in the property as their home." (emphasis suf

Oxley v Hiscock has been hailed by Gray and Gray as "an important breakthrough” (op
10.138). The passage quoted is very similar to the view of the Law Commission in Shari
(2002, op cit, para 4.27) on the guantification of beneficial entitlement:

"If the question really is one of the parties' 'common intention’, we believe that there |
said for adopting what has been called a 'holistic approach' to quantification, underta
the whole course of dealing between the parties and taking account of allconduct wh
on the question what shares were intended.”

That may be the preferable way of expressing what is essentially the same thought, for
First, it emphasises that the search is still for the result which reflects what the parties m
of their conduct, be taken to have intended. Second, therefore, it does not enable the cc
that search in favour of the result which the court itself considers fair. For the court to im
view of what is fair upon the situation in which the parties find themselves would be to re
before Pettitt v Pettitt [1970] AC 777 without even the fig leaf of section 17 of the 1882 A

Furthermore, although the parties' intentions may change over the course of time, prod
noble and learned friend, Lord Hofimann, referred to in the course of argument as an "
constructive trust, at any one time their interests must be the same for all purposes. The
and the same time intend, for example, a joint tenancy with survivorship should one of t
they are still together, a tenancy in common in equal shares should they separate on an
after the children have grown up. and a tenancy in common in unequal shares should th
acrimonious terms while the children are still with them

We are not in this case concerned with the first hurdle. There is undoubtedly an argume
did the Law Commission in Sharing Homes (2002, op cit, para 4.23) that the observatior
strictly obiter dicta, of Lord Bridge of Harwich in Lloyd's Bank plc v Rosset [1991] 1 AC 1
hurdle rather too high in certain respects. But that does not concern us now. It is commc
conveyance into joint names is sufficient, at least in the vast majority of cases, to surmo
hurdle. The question is whether, that hurdle surmounted, the approach to quantification
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65  Curiously, it is in the context of homes conveyed into joint names but without an express
declaration of trust that the courts have sometimes reverted to the strict application of the
principles of the resulting trust: see Walker v Hall [1984] FLR 126 and two cases decided
by the same court on the same day, Springette v Defoe [1992] 2 FLR 388 and
Huntingford v Hobbs [1993] 1 FLR 736; but cf Crossley v Crossley [2005] EWCA Civ
1581 [2006] 2 FLR 813. However, Chadwick LJ commented in OXIEy/HiSE6eK2005]
Fami2d, at 235:
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Lord Hoffmann
My Lords,
1 I have had the advantage of reading in draft the opinion of my noble and leamed friend Baroness Hale of Richmond

and for the reasons she gives | too would dismiss the appeal

Hope of Craighead

My Lords

2 Asmy noble and leamed friend Baroness Hale of Richmond whose speech | have had the privilege of reading in draft
indicates, this case is about the propsrty rights of a cohabiting couple in a house which they occupied togsther as their
home until the breakdown of their relationship. They have an obvious interest in the determination of their respective
property rights in such a valuable asset. But the issue between them is a matter of general public interest too. It has
become an increasingly pressing social problem, as house prices rise and more and more people are living together
without getting married or entering into a civil partnership. The situation is complicated by the fac that there is no
single, or paradigm, set of circumstances. The only feature which these cases have in common is that the problem has
not been solved by legislation. The legislation which enables the court to reallocate beneficial interests in the home
and other assets following a divorce does not apply to cohabiting couples. Othenwise the circumstances which define
relationships between cohabiting couples and their property interests are infinitely various

3 The key to simplifying the law in this area lies in the identification of the correct starting point. Each case will, of
course, tum on its own facts. But law can, and should, provide the right framework. Traditionally, English law has
always distinguished between legal ownership in land and its beneficial ownership. The trusts under which the land is
held will determine the extent of each party's beneficial ownership. Where the parties have dealt with each other at
arms length it makes senss to start from the position that there is a resulting trust according to how much each party
contributed. Then there is the question whether the trust is truly a constructive trust. This may be helpful in their case
but in others may seem to be a distinctly academic exercise, as my noble and leamed friend Lord Walker of
Gestingthorpe points out. But cohabiting couples ars in a differant kind of ralationship. The place whers they live
together is their home. Living together is an exercise in give and take, mutual co-operation and compromise. Who pays
for what in regard to the home has to be seen in the wider context of their overall relationship. A more practical, down-
to-sarth, fact-based approach s called for in their cas. The framework which the law provides should be simple, and it
should be accessible.

4 The cases can be broken down into these where there is a single legal ownership and those where there is joint legal
awmershin There must he consistancy of annmach hetwasn thess fwn rases 2 noint tn which m noble and lsamed
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